AVOIDING COMMON
MISTAKES IN ARKANSAS
ASSET PROTECTION
PLANNING

“Asset protection is a critical part of estate planning that should
not be overlooked. Carefully protecting your assets from
creditors is necessary to preserve your estate for your family in
the future. Remember that creditors can be more than just bill
collectors.”
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Creditors are also those who obtain legal judgments against you like,
for example, lawsuits or liens.

Knowing how to properly protect your assets from these threats can be a bit
complicated. There are some common mistakes thatmany people make in
asset protection planning that can be avoided. The first step should be to

obtain the advice of an estate planning attorney.
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W AITING TO SEEK THE ADVICE OF COUNSEL

Once you have received a notice from a creditor, it is probablytoo late to
protect your assets. The problem is, if you attempt to transfer any assets,

with the intent to delay
or defraud a creditor,
then you may be found
guilty of a fraudulent
transfer, which will be
reversed by the court.

Even if you make a

transfer without
intending to defraud
your creditors,
depending on the

situation, it may be
difficult to prove it was
not fraudulent. In some
states, the laws are so
strict that any transfer
of assets madeafter a

lawsuit has been filedis

automatically
considered fraudulent. For this reason, itis crucial that you begin your
asset protection planning as soon as possible, before a threat from creditors

IS made.

ArkansasCommon Mistakes in Asset Protection Planning www.arkansas- estateplanning.com




HIRING AN ATTORNEY WITH NO EXPERTISE

IN ASSET PROTECTION

Not all attorneys have experience or specialize in all areas of the law.
Finding an attorney with expertise in asset protection is the best option.

Y ou would not send

a child witha
broken leg to a
heart surgeon and
you should not go
to an attorney with
no experience in

asset protection.

The area of asset

protection requires

a unigue knowledge
of many different legal fields, including trusts, property, domestic
bankruptcy and debtor -creditor issues. This expertise is not to be
disregarded.
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TRYING TO PROTECT ToO M uUcCH

In order to avoid the appearance of a fraudulent transfer, it is best not to try
to protect all of your assets. This can be seen as extrinsic evidence of an
intent to evade or hide assets from creditors. Because an individual who
purposefully hides assets from creditors will not readily admit to fraud, it is

— —

necessary for the courts to determine, from the circumstances, whether the
intent to defraud exists. The safest thing to do is obtain a reasonable level

of asset protection, which is often referred to as "nest egg" planning.
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DISREGARDING LIFE | NSURANCE AND

ANNUITIES

There are certain types of investments that can easily be protected against
the claims of creditors. Life insurance and annuities are two particular
types of investments that are free from the threat of creditors. For this
reason, using annuities and insurance policies in your asset protection
planning is a smart move.

Life insurance and annuities are more protected because of the notion that
they are helpful in maintaining at least a minimum amount of financial
security, hopefully preventing families from becoming dependent on public
assistance. So, do not overlook the need to include annuities and life

insurance in your overall financial portfolio.

FORGETTING TO REVISE YOUR PLAN

The laws and regulations that govern asset protection techniques can

change from one year to the next, which makes asset protection an ever

changing process.

Addi tionally, ever
personal and professional

situations are subject to

change as well. Thatis why

asset protection plans can

become outdated or obsolete
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over time. In order to keep sufficient protections in place, it is important
that you evaluate your asset protection plan regularly, and consult your
estate planning attorney about any new or relevant legal developments that
may affect your asset protection plan.

RETAINING Too MucH CONTROL OVER YOUR

ASSETS

It is natural to want to maintain as much contro |of your own wealth as you
canat all times. This naturalinclination does not vani sh simply because
you put an asset protection planin place. However, an appropriate asset
protection plan provides more protection for your assets, the less control
you have over those assets. In other words, the more control you have, the

easier it will be for a creditor to access that property.

If you have questions regarding proper asset protection planning, or any
other estate planning needs, please contact the Deborah Sexton Law
Officeonline or by calling us at (470) 443-0062.
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Deborah K. Sexton

As the sole attorney in the Fayetteville law firm of
Deborah Sexton Law Office, Deb oversees a
practice devoted to providing clients with the best
In estate planning.

Deborah Sexton, C.P.A., J.D., L.L.M., combines
an extensive background in accounting with a
wide range of legal experience to provide her
clients with a uniquely practical perspective. An
attorney since 1983, she now devotes her practice
primarily to estat e planning and elder law.

EXPERIENCE

After obtaining her undergraduate degree in accounting from Abilene
Christian University in Abilene, Texas, she worked in Dallas in public
accounting for several years, and then went to the University of Arkansas
Law School in Fayetteville. Upon graduating from law school, she went on
to obtainan L.L.M. degree in Taxation from New York University.

Deborah Sexton Law Office
www.arkansas-estateplanning.com

2766 Millennium Drive

Fayetteville, AR 72703
Phone: (479) 443-0062
Fax: (479)443-2001
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